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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? HO* YORK 




UNITED STATES OF AMERICA, 


Plaintiff, 


-v- 


JOSE XU QUILCS and LARRY SESSION, 

Defendants, 


LNDICTMEUT 

74 Cr. £?3 (/r tv) 


The Grand Jury charges; 

1. Froa on or about the 1st day of January, 1973, 
and continuously thereafter up to and including the date of the 
filing of this indietcent, JOSE R. QUILSS and LARRY SESSION, 
the defendants, and others known and unknown to the Grand Jury, 
ualawfully, wilfully, and knowingly combined, conspired, 
confederated and agreed together and with each other to violate 
Section 1709 of Title 18, United States Code, 

2, It wao a part of said conspiracy that said 
defendants, being Postal Service eaployees, would and did 
esbesnle letters and mil which caiaa into their possession, and 
which were intended to bo conveyed by mil, 

• ONLY COPY AVAILABLE 
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OVERT ACTS 


la furtherance of the said conspiracy and to effect 
the objects thereof, the following overt acta ware cocnlttcd la 
the Southern District of Hew Yorkt 

1* On or about tha 16th day of February, 1974, at 
tha General Post Office, Keu York, i7cu York, LARRY SESSION, the 
defendant, handed a letter to JOSE R. QUILES, the defendant. 

2. On or about the 16th day of February, 1974, at 
the General Poet Office, Hew York, lieu York, JOSS R. QUILES, the 
defendant, opened a letter and removed coney therefrea. 

(Title IS, United States Code, Section 371.) 
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(succeeding count) 


COUNT ?0 

Thg Grand Jury further charges: 

On or about the XGuii day of February, 1974 
in the Southern District of New York, 

JOSii 5. QU2LB5 

the defendant , being a Postal Service employee did 
unlawfully, wilfully and knowingly embezzle a letter 
which had come into Ilia possession, and was intended 
to be conveyed by mail, addressed to: 

Silesian fissions 
P,0. Box 1973 

c/o First UestchQGter National Ban!: 
Kasiaroaecb* Net# Yorh 105A 5 


(Title 18, United States Code, Section 1709.) 
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T-jLiu umi jja-uj - JLrnj.j iiji . 

(succeeding count) 


count *®ra 

The Cr<w*t Jttry fttrthw: cfcsrs*? t 
On or about the 16t!t day 0 f ?C&ra£r/ g 1/74 
in the Southern District of New York, 

JOSS R. QUJXS3 

the defendant , being a Postal Service employee did 
unlawfully, wilfully and knowingly embezzle aXfittCS 
which had come into possession, and was intended 

to be conveyed by mail, addressed to: 

Hsryiaoll Vn niter 3 
Kary&aaii* ilzv Vorfc 


(Title 18, United States Code, Section 1709.) 
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(succeeding count) 


count four 

Tho Cr&nd Jury farther charges* 

On or about the I6t!l day of Fc&nruary* 1974 
in the Southern District of New York, 

JOSU fc, QUXLE3 

the defendant , being a Postal Service employee did 

unlawfully, wilfully and knov/ingly embezzle a letter 

which had come into I 3 J .3 possession, and was intended 

to be conveyed by mail, addressed to: 

Franciscan Mission Associates 
P* 0, Don 593 

Mount Vernon* Kero Vork 10550 


(Title 13, United States Code, Section 1709.) 


FQ&aftS 


PAUL A. CUSliAU 

United Stowco Attorney 


- 
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UNITES STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



74 Cr 673 


Before; 


HON. EDWARD WEINFELD, 


District Judge 


New York, New York 
October 16, 1974—10:00 a.m. 


APPEARANCES: 


PAUL J. CURRAN, ESQ., 

United States Attorney 
For the Government 
BY: HOWARD S. SUSSMAN, ESQ., and 

don; D. BUCHWALD, ESQ., 

Assistant United States Attorneys 

DAVID PRAVDA, ESQ., 

Attorney for the Defendant 


SOUTHERN DISTRICT C lOcl TERS, U.S. COURTHOUSE 
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[In open court) 

THE CLERK: United States of America against 
Larry Session. Is the Government ready? 

MR. SUSSMAN: The Government is ready. 

THE CLERK: Is the defendant ready? 

MR. PRAVDA: The defendant is ready to proceed, 
but he is not personally present in the courtroom right now, 
your Honor. I think he is delayed somewhere. 

THE COURT: How can we proceed without him? 

MR. PRAVDA: I mean in terms of being ready this 
morning the defense is ready. 

THE COURT: Well, do you have any information 
where he is? 

MR. PRAVDA: He is en route to the courthouse, 

Judge. 

THE COURT: Well, do I keep the panel of jurors 
waiting, or what? How long will it take him to get here? 

He is supposed to be here at 10:00 o'clock. 

MR. PRAVDA: I expect him very shortly. Judge. 

THE COURT: Mr. Sussman, I am prepared to enter¬ 
tain a motion in this matter. If you want to wait, all 
right, but I see no purpose in keeping a panel of jurors 

waiting here. Defendant was told to be here at 10:00 o'clock 
sharp. 








1 

camds 3 

2 

Mr. Pravda, do you have any word at all about the 

3 

defendant, or arc you just stating that he is going to be 

4 

here? 

5 

• 

MR. PRAVDA: I spoke to him last evening. Judge, 

6 

and we discussed the case and got ready for trial and he 

7 

indicated he would be here. 

8 

If you like I will be glad to call his — 

9 

THE COURT: We can't keep sixty or eighty people 

10 

waiting for him. 

11 

MR. PRAVDA: I will be glad to call his residence 

12 

and find out what time he left this morning. 

13 

MR. SUSSMAN: I would think, your Honor, that be¬ 

14 

fore I made any motion it might be appropriate for Mr. Pravda 

15 

to do that, to call Mr. Session. 

16 

THE COURT: Make the telephone call then. 

17 

[Pause] 

18 

MR. PRAVDA: Judge, I have a report to make. 

19 

I spoke with the defendant's mother who indicated that he 

20 

had gotten a late start this morning but he is gone and 

21 

based on her estimation of the travel time she estimated 

22 

he would be here between 11:00 and 11:10. 

23 

THE COURT: Between 11:00 and 11:30? 

24 

MR. PRAVDA: No, 11:00 and 11:10. 

25 

THE COURT: I don't understand. Wasn't he told 


SOUTHERN DISTRICT J.2a >«TERS, U.S. COURTHOUSE 

TOLEY SOU* A N Y fO 7-4580 
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to be here at 10:00? 

MR. PRAVDA: Yes, Judge. 

THE COURT: Mr. Sussman? 

MR. SUSSMAN: Would you prefer that I make a motion 
at the side bar, your Honor? 

THE COURT: Suppose you come up here. 

[At the side bar] 

MR. SUSSMAN: The motion, of course, your Honor, 
would be for a bench warrant, but if the man in fact is 
going to turn up at 11:00 or 11:15, though it is a gross 
inconvenience to the Court, I don't know that a bench warrant 
is really appropriate. We could certainly apply for one, 
and if he does turn up vacate it upon his appearance. 

THE COURT: Well, make your application. 

MR. SUSSMAN: The Government's application is for 
a bench warrant for the arrest of Larry Session. 

THE COURT: The motion is granted. 

MR. PRAVDA: May I ask for a stay. Judge? 

THE COURT: No. I'm not going to stay. What do 
I do, keep this panel here now? 

MR. SUSSMAN: It is an hour. We are probably go¬ 
ing to waste the day if we don't. 

THE COURT: All right, I will keep them. 

MR. PRAVDA: I have some question about that, 

SOUTHERN DISTRICT 13 a JRTCRS. U.S. COURTHOUSE 
FOLEY SOUA K H. V. CO 7-4580 
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• 

2 

Judge, I don't know what their own feelings may be about 


4 



3 

the lateness, but it may work to the disadvantage of the 





4 

defendant who have heard the -- 





5 

THE COURT: Well, the case was called for trial 




• 

6 

at 10:00 o'clock. 





7 

14R. PRAVDA: I appreciate that fact and that 





8 

defendant was not here at 10:00 o'clock when he should have 





9 

been, but I think it is still very important that the jury 





10 

not have any thoughts about the defendant one way or the 




- 

11 

other. 



• 

12 

THE COURT: No, this panel is here they are going 




13 

to stay here now. 




14 

MR. PRAVDA: If I may have an exception on the 




15 

record. 



• 


16 

THE COURT: You may have an exception on the record. 





17 

That is almost an impudent position you are taking. The 





18 

defendant is late, inconveniencing the jury, and you want 





19 

me now to excuse the jury and bring up another panel for him? 



1 


20 

[In open court] 





21 

THE COURT: Members of the jury, I am sorry you 





22 

are inconvenienced. We just have to wait, and as soon as 





23 

we are ready to proceed, why, we will get started. 



i 


24 

THE CLERK: This court will take a short recess. 


! 1 


• 

25 

THE COURT: Relax in the courtroom here in the 
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meantime and read the newspapers or whatever you want to do 

[Recess] 

THE CLERK: lor trial. United States of America 
versus Larry Session. Is the Government ready? 

MR. SUSSMAN: The Government is ready, your Honor 

THE CLERK: Is the defendant ready? 

MR. PRAVDA: The defendant is ready, your Honor. 

THE COURT: Swear the jurors. 

[Whereupon a jury of twelve and two alternates 
were duly impaneled and the following transpired] 

THE COURT: Members of the jury, most of you are 
serving for the first time and so I think it is appropriate 
that I make some comment about your function as jurors and 
also about trial procedure. 

I have already told you that your basic function 
is to decide the fact issues in the case that is about to 
be tried. You the members of the jury by law are the sole 
and exclusive judges of the facts, just as I am the sole 
and exclusive judge of the law. You decide the disputed 
fact issues in the case. 

Now obviously in preparation for this duty which 
comes at the end of the trial it will be important for you 
to listen carefully to each witness who testifies in the 
case, and also as I always add to observe each witness who 

15a 
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testfies. You will be called upon to pass on the credibility 
of witnesses. I don't know a single fact of this case, but 
it is likely there will be a dispute as to certain events, 
and this is the point at which you function to decide this 
dispute and it necessarily will involve, and usual.*, does 
involve, the credibility of witnesses. 

Oftentimes it isn't so much what a witness says as 
how he says it that may give you some clue as to whether cr 
not he is a credible or believable witness. And eventually 
the judgment of the jurors will be based upon the credibility 
of the witnesses. 

So, as I say, it is not only important for you 
to listen carefully to each witness, but also to observe 
each witness, his demeanor, his conduct, during the course 
of the testimony. 

Also it is important for you to keep an open mind 
with respect to the ultimate issues you are called upon to 
decide until the case has been fully concluded. 

A case can only be presented step by step, witness 
by witness. We know from experience that oftentimes we will 
hear a person give us his version of an incident or event 
which will sound very persuasive or compelling, and yet 
when we hear another person give his version of that same 
incident or event what appear to be so persuasive or 

16a 
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compelling in the first instance may be drawn into doubt 
or dissipated entirely by the subsequent version that you 
will hear. 

It is for that reason that I emphasize that y > 
keep an open mind until all the evidence is in. Undoubtedly 
you may have impressions, all of us do, impressions tell us 
of events, but it is important not to all' •>w these impressions 
to become firm and fixed, because if you do then in a sense 
you are being unfair as far as any subsequent witness is 
concerned who is called to testify as to the same event. 

You have foreclosed a fair appraisal of that witness's 
testimony. 

So, as I say, while y i may have impressions it 
is important not to allow these to become firmly fixed. 
Realistically we will have the same view as if there are 
usually two sides to every story and you will not have heard 
both versions until you have heard all the witnesses testify. 

Now, in order to assure that you do keep an open 
mind with respect to the fact issues I now instruct you that 
during the progress of the trial, the entire trial, you are 
not to discuss the case among yourselves or the testimony 
of any witness among yourselves, nor are you to talk to any¬ 
body about the case or allow anybody to talk to you about it. 
Whatever views you have you keep to yourself, you don't 

17a 
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exchange views until the final part of jury consideration 
which comes at the end of the trial. 

Now, this direction for you not to discuss the 
case is in effect whether or not — I will repeat it again — 
continues throughout the entire trial. 

Now, the trial proper will start with what are 
called the opening statements by the lawyers, the lawyer 
representing the Government and the lawyer representing the 
defendant. The opening statements are sort of a framework 
of reference to give us an idea of what the case is about. 
Each lawyer based cn his preparation of trial will tell you 
what he believes the evidence will establish. 

But, I caution you that however sincerely these 
statements are made, they are not a substitute for evidence, 
that the only evidence in the case is that which you will 
hear from the lips of witnesses sworn in your presence, 
examined first by the party calling the witness and then 
cross-examined by the opposing side. 

'Ihe totality of that testimony and such exhibits 
as the Court will allow in evidence is the basis upon which ' 
you will make your fact determination. It is never anything 
that the lawyer will say about a fact issue, whether it is 
the statement in the opening, during the progress of the 
trial or otherwise. 


southern district court reporters, u.s. courthouse 
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No-, the Government win present its case, and 
at the conclusion of its presentation the defendant will 
90 forward with his case, and following that the lawyers 
will again address you. They will review the evidence and 
urge upon you such inferences as they think the evidence 
warrants. But, again, in this instance this is what the 
lawyers think the judgment of the jury should be. It is 
your determination what it should be, it is you that make 
the fact-finding and draw the inferences from the evidence. 

After the lawyers have summed up before you the 
court will instruct you as to the law that is applicable 
in the case. According to how you determine the facts and 
apply the law you come to what is the logical result, and 
that is the verdict of the jury. That will be our trial 


procedure. 

Now, if counsel are ready to star*- 

y to start you may proceed 

at once with your opening statement. 

.MR. SUSSMAN: Yes, your honor. 

If the Court please, Madam Foreman, ladies and 

gentlemen of the jury. This case, as Judge Keinfeld said 

before, involves a conspiracy of embezslement of mail. m 

Plain language, that means conspiracy to steal mail for its 
contents and money. 

in the early part of this year, 1974, the defendant 
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were they? 

A Mr. Quiles' worktable was a matter of feet behind 
Mr. Session's table, I believe. 

Q Would you say five feet? 

A X would say approximately, yes. 

Q You say that there came a time, and you are un¬ 
certain as to when, when Mr.Quiles took a red and white 

envelope from his work area and turned and qnve it to 
Mr. Quiles by placing it in his work area; is that correct? 

A Mr. Session took a letter from his work area — 

Q And placed it into Mr. Quiles' work area? 

A Yes, sir. 

Q Did lie hand it to Mr. Quiles hand-to-hand, or did 
he just drop it in his work area? 

A I believe Mr. Quiles had mail in his hand at the 
time, he had his hands into n.ls tray. Mr. Session turned 
around and more or less waved a letter toward Mr. Quiles 
and then set it down on his letter tray. 

Q Did he hold his hand up and wave it, or extend it 
outward toward Mr. Quiles and wave it 

A I don't recall just how it happened, sir. 

Q Could you, with your movement of your own arm, 
show the Court and the jury what kind of motion you mean 
by waving? 

21 a 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
Hi r i *!»•» i ur fi v<*• n* v rc 7 









■m 

mmmmu 


- 

i 

camds 

Husarik - cross 80 

| • 

2 

A 

Okay. He seemed to take the letter from his tray. 

i 

i 

3 

he turned around and he more or less shook it toward 

* 

4 

Mr. Quiles and set it down on his work tray [indicating]. 


5 

0 

1 

It was not a secretive operation, he extended his 


6 

arm and held it out; is that correct? 


7 

A 

I don't understand what you mean. 


8 

Q 

Well, did he appear to try to, so to speak, hunch 


9 

over the envelope, or shield or hide the fact that he was 


10 

passing the envelope to the next work area? 

« 

f 

11 

A 

No, sir, he didn't. 

• 

12 

Q 

It was open and obvious and he handed it out with 


13 

his arm and shook it; is that correct? 


14 

A 

Yes, sir. 

« 

15 

0 

And when Mr. Quiles subsequently opened the envelope, 

• 

16 

and I believe you testified he rifled the contents of the 


17 

envelope; is that correct? 


18 

A 

Yes, he rifled the envelope and removed it contents. 


19 

0 

That very selfsame envelope? 

\ 

20 

A 

Yes. 


21 

Q 

When he did that I believe you testified that 


22 

Quiles 

placed the envelope flat in his tray and ripped it 

--uS 

23 

in the 

tray? 

1 

24 

A 

lie held it down in his tray. I don't recall if 

• 

25 

it was 

flat on the bottom of the tray, but he didn't hold 

• 
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Q You were looking the same direction as the video 
machine? 


A Yes. 

Q Were you assigned to surveill specific people? 


A Yes. 


Q Who were they? 

A Mr. Session. 

Q In the observation of him you testified the first 
thing you saw was him putting a letter under his armpit and 
giving it to Quiles? 

A Well, it wasn't the first thing he did. He was 
doing his work — 

Q ‘Well, what time did you observe him put a letter 
under his armpit? 

A I would say he was on the work floor almost two 
hours before he did this. 

Q And he didn't do anything prior to that time that 
was out of the regulations? 

A That's correct. 

Q When you say you observed him put a letter under 
his armpit, could you describe for the Judge and the jury 
exactly what you mean by that? 

A May I show it? 

‘Q Yes, by all means. Stand up if you wish. 

24a 
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A May I have a piece of paper? He's culling mail 
out of a tray, rectangular in shape, flat, and the mail 
lies this way [indicating]. And he came across while culling 
a particular letter and he took this letter after he had 
felt it and he put it under his armpit [indicating]. He 
then walked over to the area where Mr. Quiles was working 
and he allowed Mr. Quiles to remove this envelope from 
under his armpit. 

Q And, sir, can I infer from the way you are standing 
that you mean that Quiles could come up behind him and slip 
the letter out? 

A Well, he walked over to Mr. Quiles. 

Q Well, did Mr. Quiles take the letter from the 

rear or from the front? 

A From the rear section. In other words, Mr. Quiles 
was facing his back. 

Q Would you characterize all of this as being 
surreptitious? 

A I would say so, yes. 

» 

Q And in fact, Mr. Hedlund, isn't it so that this 
was a raucous parody, that it wasn't surreptitious at all? 

MR. SUSSMAN: Objection. 

THE COURT: Objection sustained as to form. 

Q Isn't it a fact that the letter went in-between 
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his arm and his chest and he sort of danced over toward 
Mr. Quiles? Almost as a vaudevillian? 

A I saw him walk over with the letter under his arm. 

0 Well, isn't it a fact that what he did was done 
open and notorious and couldn't help but be observed? 

MR. SUSSMAN: Objection, your Honor. It has been 
asked and answered. 

A I don't know the intentions of Mr. Session at 
the time. All I can tell is what I saw. 

Q Why did — 

I don't know what you mean because I can't go into 
his demeanor or his actions — yes, his actions which I saw, 

but I don’t know his attitude about it. If he meant to be 
comical about it or what. 

Q You say afterward you observed Mr. Quiles tear 
open that envelope? 

A Yes. 

0. Could you identify the particular envelope? 

A Yes, I can. it's a red and white envelope. 

0 Hid you believe that to be a Silesian Mission 
envelope? 

A Yes, I did. 

0 Did you believe that based on the color of the 
envelope? 
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A Yes, I did. 

0 You did not make any observation of the actual 
addressed? 

A No, I could tell by the color that — it's an out¬ 
standing envelope, one half is red and one half is white. 

Q So you make your conclusion based on the color of 
the envelope alone? 

A Yes. 

Q When Quiles tore open the envelope where was 
Quiles in relation to Session? 

A Mr. Quiles was diagonally behind Mr. Session. 

Q Was Session then back at work? 

A After he gave him the letter, yes. 

Q That's correct? 

A Right. 

Q Was Session's back towards Quiles? 

A His physical back, yes. 

Q So Session could not see what Quiles was doing; 
is that correct? 

A Ihey were turning around, they were in conversa¬ 
tion most of the night so he could see what he was doing 
any time he wished to. 

Q I'm now referring to the specific moment when you 
say Quiles tore open this envelope. What was Session doing 

27a 
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• 

2 

at that point? 


3 

A 

Session went back to his place of assignment. 


✓ 

4 

0. 

So he was not looking at Quiles? 



5 

A 

No, he wasn't at that time. 



6 

Q 

And his back was towards Quiles? 



7 

A 

It could have been, because as I said they were 



8 

in constant conversation. 

• 



9 

Q 

About what time of the morning did that occur, sir? 



10 

A 

I would say approximately 2:00 a.m. 

i 

i 

• ■ 

11 

Q 

Then you say that you subsequently observed 

• 

0 

12 

Mr. Session through a letter to another employee? 



13 

A 

Yes. 

t 


14 

Q 

Did you know who that other employee was? 

1 

i 


15 

A 

Yes, I do. 

i 


16 

Q 

Who was that? 

■ 


17 

A 

His name is Copes. 



18 

Q 

When you say throw the letter to him, could you 

< 


19 

describe 

for the Court and the jury what you observed on 

i 


20 

that instance? 



21 

A 

As opposed to placing the letter, he threw it in 

• 


22 

23 

the man' 

Q 

s tray like that [indicating]. 

About how long a distance did the throw cover? 

i 


24 

A 

He walked over to his tray and just threw it down 


• 

25 

into the 

tray. 


• 



28a 

SOIM MIRK r*l« II i . .... ’POBTfRS, U $ CfMHT. “ti'r 










II 



m 



1 

canids 

Iledlund - cross 105 


• 


2 


Q 

How w..s he. holding the letter while walking over 




3 

to 

the 

other employee's tray? Was that in his armpit? 


• 


4 


A 

No, this was in his hand this time. 



* 

5 


Q 

Was it open in his hand? 




6 


A 

It was in his hand as you or I would handle an 




7 

envelope. 




8 


Q 

In the fashion that you are now holding the envelope! 

' 



9 


A 

Yes. 




10 


0 

Was his arm extended outward in that manner, or 


• 


11 

similar to that manner? 


•• 


12 


A 

We11, I can't answer that. I don't remember if 




13 

it 

was 

straight out or crooked or how. 




14 


Q 

Well, how — 




15 


A 

But he did throw it into the man's tray. 




16 


0 

It wasn't bunched into his body? 




• 17 


A 

No, it was not. 




18 


Q 

There was no effort at hiding or shielding what 




'19 

he 

was 

doing? 




20 


A 

At that time, no. 




21 


0. 

What time was that? 




22 


A 

That was shortly after the first letter was given 


w 


23 

to 

Mr. 

Quilcs. 




2-1 


Q 

About what time? 


t 


25 


A 

Oh, I'd say ten to fifteen minutes later. 


• 





29a 

SOUTHERN D’STH. 'PORTERS, U.S. COURTHOUSE 











r 


INTERVENING P^GES OF TRANSCRIPT OMITTED 


3 0a 


* 





1 


camds 


122 




2 

3 

4 

5 

6 

7 

8 
9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


But not to warrant a conclusion that a conspiracy existed 
between these people. 

MR. SUSSMAN: I think the short answer to that is, 
your Honor, the defendant's statement. Exhibit 10-A. 

THE COURT: The motion is denied. 

MR. PRAVDA: Judge, with reqard to the defense, 
in going ahead the Government has a video tape of certain 
transactions which occurred in this area and I would like 
that played in defense. 

Now, my recollection is it's got a running time 
of about an hour, and if your Honor would prefer to get that 
done now it might be convenient to take us right up to 
5:00 o'clock. 

MR. SUSSMAN: May I say two things, your Honor — 

MR. PRAVDA: But one other thing, I don't know, 
and I call upon the Government, I spoKe to Mr. Sussman about 
it and he said he would cooperate with me, I don't really 
know which of his agents he would wish me to call just to 
put the tape in. 

MR. SUSSMAN: Well, the tape is complicated in 
at least two ways, your Honor. One is that we have regretably 
only one television sheet which will show it and we have 
tried for twenty-four hours now to get more of them, but 
we have as yet only the one and it has a small screen. 
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The second point is that we would object to the 
playinq of any portion of the tape that relates to February 
13th. We would be prepared to prove if necessary that 
Mr. Session was not present on February 13th, therefore we 
would consent to the playing of the tape only with respect 
to the 15th of February when he was present. And we have 
in the witness room the fellow who took the tape on these 
two days, and the two or three or four of the people who 
made observations and helped v .h the taking of the tape 
on those days. And we would think it proper that the tape 
not simply be layed upon the table, that it be put on by 
some witness and they will be provided With whatever witness 
he wants to have it put in by. 

MR. PRAVDA: I think if someone can say that's 
so-and-so other than Session — I don't know if they will 
be able to recognize him on the tape. They may need other 
people. They will need somebody .to say that's Mr. X, Mr. Y. 

THE COURT: Well, Mr. Sussman suggested that he 
will make the witness available; is that right? 

MR. SUSSMAN: Yes, sir. 

MR. PRAVDA: And I would urqe the Court to permit 
me to play the entire sequence, including the day on which 
admittedly Mr. Session was not there. 

THE COURT: Well, what is the relevancy of that? 
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MR. PRAVDA: I think that I would like the jury 
to know the atmosphere and th'» ambiance, so to speak, of 
the work area, as to what was going on. They will observe 
i other facts by people having nothing to do with this defend¬ 
ant, and I think it will place in context the actions that 
they do see of this defendant when he does give letters to 
his fellow employees. 

THE COURT: Well, that is not relevant evidence. 

It has no bearing on the issues in the case. 

MR. SUSSMAN: We would oppose it on that ground, 
your Honor. 

THE COURT: The rest of the video that indicates 
or contains observations of your client and others who 
allegedly were involved in the conspiracy will be received. 

MR. PRAVDA: I think it is a separate tape. 

MR. SUSSMAN: I don't really recall. We played 
it yesterday for Mr. Pravda the entire afternoon with its 
sound track on which we cannot identify the voices with well 
We don't know who is speaking. We surmise they are postal 
inspectors, but we can't tie-up voices. 

MR. PRAVDA: Is it possible to play it without 
the sound track? 

MR. SUSSMAN: I would think so. I this morning 
asked the fellow who best understands this piece of 
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1 cands 


2 technology whether it was possible to start it at the beginning 

3 of the 15th and he assures me that it is. To leave out the 

4 stuff of the 13th. 

5 THE COURT: #Well, do you have any other witness 

6 you want to bring forth? 

7 MR. PRAVD/v: Yes, the defendant will testify in 
® his own behalf, your Honor. 

® THE COURT: We^l, I have some lawyers coming in 

10 at 4:30. Do you want to go forward with him now? 

11 MR. PRAVDA: I don't think he could be completed 

12 in the half-hour, and I have -just I suppose a personal 

13 aversion to having his testimony broken up, to have the 

4 cross-examination fresh in the jury's mind in the morning 

5 without the direct. 

6 THE COURT: Well, you say this other item will 

7 take about an hour. 

8 MR. PRAVDA: Then they will have both the direct 

9 and the cross and they will draw their own conclusions. 

10 THE COURT: You can't set this up in terms of 

11 your own convenience. We have got another twenty minutes. 


Let's go ahead now. 


[In open court] 




THE COURT: We will have about a five-minute 
recess, we will sit until about 4:30 today. 
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A Yes, I did. 

Q What job did you have in the Postal Service? 

A I was a distribution clerk at the Penn Terminal. 

Q Was it your job to work in the New York State 
Culling Section? 

A Yes, it was. 

Q What did your job entail? 

A Well, we had — they didn’t have anything else for 
us to do so they gave us a job separating mail. 

Q About how many trays an hour could a postal clerk 
separate and cull? 

A Three or four. 

0 How many trays of mail was your group given for 
an entire evening as a shift? 

A Three or four. 

Q So you had an hour's work to co all night? 

A Yes. 

Q Was that the same for all of the other people 
you worked with? 

A Yes. 

Q Were they also all veterans under the Veterans 

Reinstatement Act? 

A Yes. 

0 Is it fair to say that there was a lot of horseplay 
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2 in your working area? 


A Yes. 


Q What hours was.,your shift? 


A From midnight till 8:30 a.m. 


Q Did you have to horseplay and goof off just to make 


the time go by? 


Yes. 


Q Was that because you really weren't given a full 


night's work? 


A Yes. 


Let me direct your attention to the morning of 


the 16th of February, 1974. Were you working that morning? 


A Yes, I was. 


Q Do you remember on that morning whether or not 


you ever gave a letter to Jose Quiles? 


Yes, I did. 


Q You did give a letter to Mr. Quiles? 


Yes, I did. 


How did you give him that letter? 


A I just threw it to him. Told him to go buy him 


a cup of coffee. 


Q Why did you say to him, go buy a cup of coffee? 


It's a joke we have in the Postal Service. 


Q Could you explain the joke to the Court and the 


SOUTHERN DISTRIC 


I 


’ORTtRS. U S. COURTHOUSE 


'■'V 








1 


camds 


Session - direct 


131 






2 

3 

4 


5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


jury? 

A Well, people have a bad habit, even though you 
tell them not to they put money in the mail. And they are 

not supposed to. So then you find these letters with coins 

% 

and everything, you know. 

0 And you can tell — 

THE COURT: Why don't you let him finish his answer. 
MR. PRAVDA: Okay. Excuse me, your Honor. 

A And when you find them you have to take them out 
of the other mail so when you take them out you will throw 
it to another employee, throw it in an empty tray because 
it's like, you call it junk mail. 

Q Why do you have to take it out of the other mail 
if there are coins in it? 

A It wouldn't fit through the machines. 

Q So that's a part of your job, to segregate that 

mail? 

A Yes. 

Q When you say you throw it to other employees, 
could you explain to the Court and jury why you do that? 

A It's a joke that we all do. 

0 What is the joke? 

A Well, it's a joke about they always — they 

constantly tell us about not stealing money and how we'll 
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. 

2 

get 

caught. 


i 


3 


Q 

Who is they? 




4 


A 

The supervisors and higher-ups. So we joke 

about 



5 

it. 






6 


Q 

Did you actually ever steal a letter? 




7 


A 

No, I did not. 




8 


Q 

And you actually throw mail to other people 

and 



9 

say 

, go buy yourself a cup of coffee? 




10 


A 

Yes, I do.. 




11 


Q 

Wher you do that do you actually think the 

person 



12 

to 

whom you have thrown the letter is going to steal 

the mail? 



13 


A 

No, I don't. 



• 

14 


O 

And the people, all of the different employees 



15 

there did 

they all throw mail around like that? 




. 16 


A 

Yes, they do. 




17 


Q 

And when you gave the letter, you heard the 

testi- 



18 

mony here 

, when you gave the letter to ’ e Quiles I 

believe 


• 

19 

the 

testimony was under your armpit! 




20 


A 

Yes. 




21 


Q 

Were you hiding that or were you making a joke? 



22 


A 

I was making a joke, like I was trying to sneak 

s 

"O 

23 

it 

to him 

• 




24 


Q 

But you weren't really sneaking it to him? 



• 

25 


A 

No. Everyone could see it. 



• 
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Q And you could do three or four of those in an hour? 

A Yes. 

Q And you think each of your brother employees 
could have done three or four of those in an hour as well; 
is that right? 

A Yes, I do. 

Q Did I understand you to say that each of you was 

* 

given three or four trays for an entire evening? 

A We were not given an exact number of trays. They 
would bring in a cart with the trays on it and each one of 
us would windup with throe or four. 

Q How many trays were there on the cart? 

A About twenty. The carts were different sizes. 

Q How many employees were there? 

A Seven. 

Q So by your statement that cart should have been 
disposed of among the seven of you in an hour; is that 
correct? 

A It could have been. 

% 

Q Was it? 

A No, it was not. 

Q Why not? 

A Because if we finished off all the mail we wouldn't 

have anything to do. 
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What about all this horsing around that you were 
doing anyway? 

A That's why we did it. We didn't have anything else 
to do. We had to make the mail last the entire evening. 

0 Did you ever conduct the experiment of finishing 
the entire cart in an hour to see what would happen? 

A We have done it. 

Q When did you do it? 

A When we first started working at the post office. 

Q When was that? 

A August of '73. 

I 

Q You wore culling mail in August of ' 73 ? 

A Yes, I was. 

0 In the Penn Terminal:- 

A Yes. 

0 In the basement of the General Post Office? 

A Yes, I was. 

Q And you culled mail steadily from August of '73 , 

until when? 

Until February '74. 

Until the 16th of February, 1974 ? 

Yes, I did. 

Six months roughly? 

Yes. 
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Q *hat s Mr._Session putting a letter in his armpit 
that you described; is that right? 


4 

A 

Richt, then he gave it to. Mr. Copes. 

5 

Q 

We're watchinq Mr. Copes norf? 

G 

A 

Yes. 

7 

0 

Who are we watching now? 

8 

A 

That's Mr. Lee. 

9 

0 

We ie watching Mr. Session in the center of the 

10 screen 

right now? 

11 

A 

Yes. 

12 

Q 

Now we have Mr. Session in the foreground and 

13 Mr. 

Quiles in the background? 

14 

A 

That's right. 

15 

Q 

Now who are wc watching? 

16 

i 

A 

That's Mr. Mahoney on the foreground, that's 

17 Mr. 

Lambertson. 

18 

0 

Is he rifling a letter there? 

19 

A 

I believe he has just rifled the letter and dumped 

20 out 

its 

contents into the tray. 

21 

Q 

Who's that dancing? 

22 

A 

Mr. Lee. 

23 

Q 

And that's Mr. Session dancing right there? 

24 

A 

Yes. 

25 

U 

We're matching Mr. Delarosa again? 


4«u 
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CHARGE OF THE COURT 

THE COURT: Members of the jury, we are now at 
the point where you will soon undertake your final function 
as jurors, and here you will perform one of the most sacred 
obligations of citizenship, that is acting as ministers of 
justice. 

You are to approach your duties in an attitude of 
complete fairness and impartiality and, as was emphasized 
by me at the time of your selection as jurors, without bias 
or prejudice as to either the Government or the defendant as 
parties to this litigation. 

The fact that the trial was of comparatively short 
duration in no sense betokens its importance. It is important 
to the defendant who is charged with the commission of a 
serious crime, equally it is important to the Government 
for the enforcement of the criminal laws, and the laws pertain 
ing to the integrity of the mail is a matter of prime concern 
to the commurity. 

Let me add, the fact that the prosecution is 
brought in the name of the Government, the United States of 
America, entitles it to no greater consideration than that 
accorded to any other party to a litigation. By the 

same token, it is entitled to no less consideration, ynder 
our system of laws all parties. Government, corporations 
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As you know, the indictment as returned by the grand jury 
accuses Larry Session and Jose R. Quiles and other known and 
unknown persons with the crime of conspiracy which we shall 
presently consider. 

The indictment has been severed, or separated as 
to Quiles so that only the defendant Session is on trial 
before you. The reason for the severence is not to enter 
into your deliberations. Nor may you in any respect draw 
any inference against the Government or the defendant here 
on trial by reason thereof. 

Guilt is personal. The guilt or innocence of the 
defendant on trial before you must be returned separatelv 
with respect to him solely upon the evidence presented against 
him or the lack of evidence. The case against the defendant 
stands or falls upon the proof or the lack of proof of the 
charges against him and not against someone else. 

There are certain principles of lav; which apply 
in every criminal case and to which I made reference at the 
time of your selection as jurors, and I repeat these. The 
indictmenc is merely an accusation, a charge. It is not 
evidence or proof of the defendant's guilt. He has pled not 
guilty. Thus the Government has the burden of proving the 
charge against him beyond a reasonable doubt. 

The defendant does not have to prove his innocence. 
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On the contrary, he is presumed to be innocent of the charge 
contained in the indictment. This presumption of innocence 
was in his favor at the start of the trial, continued in his 
favor throughout the trial, is in his favor as I instruct 
you now and remains in his favor during the course of your 
deliberation in the jury room. It is removed only if a rd 
when the Government sustains its burden of proving the charge 
beyond a reasonable doubt. 

The question that naturally comes up then is Tizhat 
is a reasonable doubt? The words almost define themselves. 

That there is a doubt founded in reason and arising out of 
the evidence in the case or the lack of evidence . It is a 
doubt which a reasonable person has after carefully weighing 
all the evidence. Reasonable doubt is a doubt which appeals 
to your reason, your common sense, your experience and your 
understanding. It is not caprice, whim or speculation. It 
is not an excuse to avoid performance of an unpleasant duty. 

It is not sympathy for a defendant. 

If, after a fair and impartial consideration of all 
the evidence, you can, candidly and honestly, say that you are 
not satisfied of the guilt of the defendant, that you do not 
have an abiding conviction of the defendant's guilt in sum, 
if you have such a doubt as would cause you as prudent per sans 
to hesitate before acting in ma> :ers of impor tance to your- 

49a 

SOUTHERN DIST* £ PORTERS. U.S. COURTHOUSE 









1 


camels 


202 



i 


i 

I 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


selves, then you have a reasonable doubt, and in that circum¬ 
stance it would be your duty to acquit. 

On the other hand, if after such a fair and im¬ 
partial consideration of all the evidence you can candidly 
and honestly say that you do have an abiding conviction of 
tne defendant's guilt, such a conviction as you would be 
willing to act upon in important matters in the personal 
affairs of your own lives, then you have no reasonable doubt, 
in that circumstance it would be your duty to convict. 

One final word on this subject. Reasonable doubt 
does not mean a positive certainty, or beyond all possible 
ooubt. If that were the rule few men, however guilty they 
might be, would be convicted. It is practically impossible 
| for a person to be absolutely and completely convinced of 
any controverted fact which by its nature is not susceptible 
of mathematical certainty. 

In consequence, the law in a criminal case is that 
it is sufficient if the guilt of a defendant is established 
beyond a reasonable doubt, not beyond all possible doubt. 

As I have already mentioned, the indictment charges 
the commission of the crime of conspiracy to violate the law 
against embezzlement of mail by postal employees. The 

essence of the crime of conspiracy is an agreement, an under- 

. 

standing or a scheme to violate other criminal laws. Thus 
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under a conspiracy charge there is no need to prove an 
actual violation of the law which is the object of the con¬ 
spiracy. 

A conspiracy which is sometimes referred to as a 
partnership in crime because it involves collective, or 
organized action, presents a greater potential threat to the 
public interest than the illicit activity of a single indi¬ 
vidual. Group association, or organized activity renders 
detection more difficult than in the instance of a single 
or lone wrongdoer. 

It was for these and other reasons that Congress 
made a conspiracy, or concerted action to violate a Federal 
law a crime entirely separate, distinct and different from 
the violation of the law or laws which may be the objective 
of the conspiracy. 

Thus Congress has provided in Section 371 of 
Title 18, United States Code that is called the Federal 
Criminal Laws, so far as here pertinent,"if two or more 
persons conspire to commit any offense against the United 
States and one or more of such persons do any act to effect 
the object of the conspiracy, each shall be guilty of a 
criminal offense" 

This is the law that the defendant on trial is 
charged with violating. 
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The law it is charged the defendants conspired to 
violate is another provision. Section 1709 of Title 18 of 
the Federal Criminal Laws, that is which reads in pertinent 
part as follows: "Whoever being a Fostal Service employee 
embezzles any letter or mail or any article or thing contained 
therein entrusted to him, or which comes into his possession 
intended to be conveyed by mail, commits a crime." 

Thus in substance the conspiracy charges that 
Session, together with Quiles and other known and unknown, 
unlawfully, willfully and knowingly conspired together to 
embezzle letters and their contents which came into their 
possession as Fostal Service employees. 

Section 1709 uses two expressions that I shall 
define for you. A person is said to embezzle the property 
of another if he is entrusted with it or it comes into his 
possession by virtue of some office or position of trust 
and he wrongfully takes it or willfully misappropriates it. 

A letter intended to be convoyed by mail within Section 1709 
includes a so-called test letter, the contents of which are 
recorded and which is deposited in the work area by postal 
inspectors who intend that it be intercepted and withdrawn 
from the mall. 

The use of such test letter to detect those 
suspected of embezzling mail is a proper activity of enforce— 
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2 

ment officers or postal inspectors and investigators. 


3 

Now, with the foregoing general instructions let 


4 

us turn to the indictment. 


5 

The grand jury charges, 1, from on or about 


6 

the first day of January , 1973 and continuously thereafter. 


7 

up to and including the date of the filing of this indictment, 


8 

Jose R. Quiles and Larry Session, the defendants, and others 


9 

known and unknown to the grand jury, unlawfully, willfully 


10 

and knowingly combined, conspired, confederated and agreed 


11 

together and with each other to violate Section 1709 of 


12 

Title 18, United States Code; 


13 

2, it was a part of said conspiracy that said 


14 

defendants being Post Service employees would and did em¬ 


15 

bezzle letters and mail which came into their possession 


16 

and which were intended to be conveyed bv mail. 


17 

The indictment then sets forth the commission 


18 

of various overt acts which I shall presently discuss. In 


19 

order to convict the defendant on trial the Government must 


20 

prove beyond a reasonable doubt the follov/ing essential 


21 

elements: 1, the existence of the conspiracy charged in 


22 

the indictment; 


23 

2, that the defendant knowingly and willfully 


2A 

associated himself with the conspiracy and; 


25 

3, that one of the conspirators knowingly committed 
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2 

at least one of the overt acts set forth in the indictment 

4 

i 

3 

at or about the time and place alleged. 

• ' > 

P 

4 

The first element is the existence of the conspiracy, 


5 

What is a conspiracy? The idea of a conspiracy is simple. 

i 

6 

It is a combination, agreement or understanding of two or 

r 

7 

more persons by concerted action designed to accomplish 


8 

criminal purposes, or some purpose not in itself unlawful 


8 

or criminal by criminal or unlawful means. 


10 

In this case the Government contends that the 


11 

conspiracy was to accomplish an unlawful purpose, principally 




12 

tho ernbezz 1 Gmon t fron\ the mciils by postal croployoGS of cn— 


13 

velopes which contained money. 


14 

The gist of the crime is the unlawful combination 


15 

® 9 ^®®ment to violate the law. The success or failure of 

i 

16 

the conspiracy is immaterial to the question of the guilt 


17 

or innocence of the conspiractors, although here the Govern- 

« 

18 

ment contends that the conspiracy was successful in substan- 

• 

19 

tial measure in that one alleged co-conspiractor, Quiles 

i 

20 

and others, actually came into possession of currency con— 


21 

tained in envelopes, some of which the Government claims 


22 

was passed to them by the defendant on trial. 

Vti*' 

23 



Proof of the accomplishment of the objectives of 

1 

24 

the conspiracy is persuasive evidence of its existence. 

• 

25 

Hence, success of the venture, if you find it was successful. 

# 
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is strong evidence of the illicit agreement. 

A conspiracy has sometimes been called a partner¬ 
ship in criminal purposes in which each member becomes the 
agent of every other member. To establish a conspiracy 
the Government is not required to show that two or more 
persons sat around a table and entered into a solemn pact 
orally or in writing stating that they have formed a con¬ 
spiracy to violate the law / or the details or the moans by 
which its object was to be achieved. Common sense will tell 
you that when men in fact undertake to enter into a criminal 
conspiracy much is left to the unexpressed understanding. 

What the evidence must show in order to establish that a 
conspiracy existed is that the persons in some way or manner 
through any contrivance, implicitly or tacitly came to a 
common understanding to violate the law or to accomplish the 
unlawful plan. 

In determining whether there has been an unlawful 
agreement you may judge acts and conduct of the alleged co¬ 
conspirators which are done to carry out an apparent criminal 
purpose. The adage, actions speak louder than words, is 
applicable here. Usually the only evidence available is 
that of disconnected acts and conduct on the part of the 
alleged individual conspiractors, which acts and conduct 
however when taken together in connection with each other 
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and considered as a whole permit an inference that a con¬ 
spiracy existed as conclusively as by direct proof. 

You must first determine whether or not the proof 
establishes the existence of the conspiracy as charged in 
the indictment. 

In deciding this first element you should consider 
all the evidence which has been admitted with respect to the 
conduct, acts and declarations of each alleged co-conspirator, 
that is Session, Quiles or others not named, and such in¬ 
ferences as may be reasonably drawn therefrom. 

It is sufficient to establish the existence of the 
conspiracy if from the proof of all the relevant facts and 
circumstances you find beyond a reasonable doubt that the 
minds of the co-conspirators met in an understanding way to 
accomplish by the means alleged one or more objects of the 
conspiracy as charged in the indictment. 

If you are satisfied that the conspiracy charged 
existed, then you consider the second element of the offense, 
who the members of the conspiracy were. You must consider 
defendant Larry Session separately. In deciding whether the 
defendant was a member of the conspiracy you should consider 
whether on all the evidence he knowingly and purposely 
entered the conspiracy. 

In determining whether he became a member of the 
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conspiracy you must determine not only whether he participated 
in it, but whether he did so with knowledge of its unlawful 
purpose. Did he join with awareness of at least some of 
the basic aims and purposes of the conspiracy? 

Knowledge is a matter of inference from facts 
proven. What is necessary is that the defendant willfully 
participate with knowledge of at least some of the purposes 
of the conspiracy and with intent to aid in the accomplish¬ 
ment of those unlawful ends. 

To act or participate willfully means to act or 
participate voluntarily and intentionally and with specific 
intent to do something the law forbids. That is to say, 
to act or participate with a purpose either to disobey or 
to disregard the law. 

So, if the defendant with understanding of the 
unlawful character of the plan knowingly encourages or advises 
or assists for the purpose of furthering the undertaking of 
a scheme, he becomes a willful participant, a conspirator. 

Once you have *ound a conspiracy to exist and the 
defendant to have knowingly participated in it, the extent 
of his partj.cipation has no bearing on his guilt or innocence. 

In other words, he may play a larger role or a smaller role, 
that does not natter. 

The guilt of the conspirator is not measured by 

I ' 
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the extent or the duration of his participation. Even if 
ho participated in it to a degree more limited than that 
of his co-conspirators, he is equally culpable so long as 
he was in fact a conspirator. 

Co, too, if you find Session was a knowing partici 
pant, the fact that he did not share in the embezzled moneys 
is immaterial. The Government, however, claims that he, 
too, during the conspiracy pocketed money taken from the 
mail which came into his possession. 

When people enter into a conspiracy to accomplish 
an unlawful end they become agents for one another in carry¬ 
ing out the conspiracy. Hence the acts or declarations of 
one in the course of the conspiracy and in furtherance of 
the common purpose are deemed to be the acts of all, and 
all are responsible for such acts. 

Accordingly, if you find in accordance with these 
instructions that the alleged conspiracy existed and that 
the defendant on tri'l was a participant, then acts done and 
statements and declarations made in furtherance of the 
conspiracy by the persons found by you to have been members 
of the conspiracy may be considered against the defendant 
even though such acts or declarations were made in his 
absence and. without his knowledge. 

Thus, the receipt of letters and the taking of 
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money therefrom by Quiles, if you find he and Session were 
conspirators, would be binding on Session even if he did not 
share in the proceeds of the embezzled funds. 

Summing it up in a simple way, if in fact there 
was a partnership in crime, each partner acts and speaks 
for the other on the partnership business even if he was not 
present and is responsible for all the acts of all other 
conspirators. 

The agreement of conspiracy and a defendant's 
participation therein is rarely susceptible of proof by 
direct evidence. Usually these are established as a matter 
of reasonable inference based upon circumstantial evidence. 

The law recognizes two types of evidence, direct 
and circumstantial, upon which jurors may rely to find an 
accused guilty of a crime. Direct evidence is where a 
witness testified to what he saw, heard or observed and what 
he knows of his own knowledge. That which comes to him by 
virtue of his senses. 

Circumstantial evidence is where facts are establish id 
from which in terms of common experience one may ligically 
infer other facts that are sought to be established. 

Circumstantial evidence, if believed, is of no less 
value than direct evidence.For, in cither case you must be 


convinced beyond a reasonable doubt of the guilt of the 
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defendant. 

How, sometimes in order to point up the difference 
between the direct evidence and circumstantial evidence I 
give an example to the jurors in the hope that it does clarify 
matters. 

How, assume as, well, as was the fact today, we 
do know that we entered the courtroom, it was a clear, bright, 
sunny day; then you entered the jury box, and you have the 
Venetian blinds behind you, and in addition to the blinds 
there were drapes over the blinds so you could not iook out. 

In other words, you couldn't say directly by virtue of your 
own senses that it was a clear, sunny day. 

How, after we have been sitting here for a while 
assume that somebody walked into the courtroom with an umbrella 
apparently wet, soon followed by a person wearing a raincoat 
which obviously was wet, and a little while later you heard 
a pitter-patter on the window;. 

Nov;, by direct evidence, because you cannot look 
out and observe the weather conditions, you could not describe 
what was going on.' But, bearing in mind the three incidents 
which I referred to, a person coming in with a dripping wet 
umbrella, a man with a raincoat that was wet, and the pitter- 
patter on the window;, even though you couldn't look oyt, 
and bearing in mind that it was a dry, clear, sunny day when 
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you entered, you would be justified in drawing J o inference 
that it was actually raining outside. That is what circ un- 
stantial evidence amounts to. 

In this case the Government relies upon both direct 
and circumstantial evidence. If the reasonatle inferences 
to be drawn from any evidence leads to two conclusions, one 
flavoring guilt, and the other favoring innocence, then it is 
your duty to accept that which favors innocence . 

Now, whether a defendant knowingly and intentionally 
participated in the claimed conspiracy presents an issue of 
fact, and I would say in the light of the evidence that was 
presented here that this is a prime issue of fact. 

Clearly this concerns what is in one 's mini a rd 
the purpose which motivates him in his course of c endue t. 

Medical science has not yet devised an instrument 
to record criminal or willful intent. It is a mental process, 
an attitude. Usually direct proof of it is not available. 

Once in a rare occasion a man might w:-it.e a letter as t o 
what he intended, but that, as I said, would be ve xy unisual. 

Intent and motive are usually determined from the 
acts, conduct and circumstances, and such infererces as may 
reasonable be drawn or arise from a combination of acts and 
circumstances. 

If you find circumstances of secrecy, intrigue 
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or deviousness, or attempts by defendant to conceal the real 


3 

nature of a transaction, these may be considered by you as 

y 

4 

circumstantial evidence of criminal intent, or consciousness 


5 

of guilt. 


6 

Under this conspiracy count a word of caution. 

. 

7 

Mere association of a defendant with an alleged conspirator. 


8 

-or conspirators, does not establish his participation in a 


9 

conspiracy if you find one did exist. So too, mere knowledge 


10 

by the defendant of a conspiracy or of an illegal act on the 

* 

11 

part of an alleged co-conspirator is not sufficient to 


12 

establish his membership in the conspiracy. 


13 

Before the inference may be drawn you must be 


14 

satisfied from the evidence presented by the Government that 


15 

the defendant knowingly and intentionally associated himself 


16 

with it. 

► 

17 

Now we come to the third element you must consider, 


18 

assuming you found that the alleged conspiracy existed and 


19 

that the defendant was a member of it, and that is the re¬ 


20 

quirement of an overt act. 


21 

The offense of conspiracy is complete when the un¬ 


22 

lawful agreement is made and any overt act is done by a 

■ 

23 

conspirator or, in the language of the statute, effect the 


24 

object of the conspiracy. 

» 

25 

Hence the overt act required is one which furthers 
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the objectives or purposes of the conspiracy. It does not 
have to be a criminal act or an act which in itself consitutes 
an objective of the conspiracy. It may be an act which is 
innocent on its face, but it must be of such character that 
it furthers or promotes or aids and assists in accomplishing 
the purpose of the conspiracy. 

It is not necessary for you to find that both of 
the alleged overt acts charged in the indictment which I 
shall presently read were committed, nor is it necessary that 
an overt act implicate the defendant on trial before you. 

Nor is it necessary that the defendant personally 
performed the overt act. It is enough if you find that at 
least one of the named overt acts was committed by a con¬ 
spirator, not necessarily the defendant, and that it was in 
furtherance of the conspiracy. 

Now, the overt acts charged in the indictment are, 
in furtherance of said conspiracy and to effect the objects 
thereof, the following overt acts were committed in the 
Southern District of New York, and the post office building 
that was referred to during the course of the testimony is 
within the Southern District of New York, 1, on or about the 
16th day of February, 1974, at the General Post Office, 

New York, New York, Larry Session, the defendant, handqd a 
letter to Jose R. Quiles, the defendant; 
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Overt Act 2, on or about the 16th day of { February, 
1974, at the General Post Office, New York, New York, Jose R. 
Guiles, the defendant, opened a letter and removed money 
therefrom. 

I would point out that these overt acts do not 
charge the letter which Session handed to Quiles was the 
same letter that Quiles opened. Thus it is sufficient for 
this element if the Government proved beyond a reasonable 
doubt either that Session passed Quiles a letter or that 
Quiles opened the letter and removed money therefrom. 

There is no requirement the Government prove the 
letter which Quiles opened was a letter which Session had 
handed to him. 

Incidentally, the period of time charged in the 
indictment runs from on or about January 1st, 1973 to July 8, 
1974, the date of the filing of the indictment. It is not 
necessary for the Government to prove that the conspiracy 
started and ended on those specific dates. Indeed, the evi¬ 
dence would indicate the Government contends that it started 
toward the end of January and continued up to February 16, 
the time this defendant and others were arrested. 

It is sufficient if you find that in fact a con¬ 
spiracy was formed, existed for some substantial time within 

« 

the period set forth in the indictment and that at least 
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one overt act was committed during that period. 

Now, with these general principles as a guide you 
will consider what the Government has established by the 
required degree of proof, one, the existence of the unlawful 
agreement as charged in the indictment; two, that the defend- 
and knowingly and willfully associated himself with the 
conspiracy and, three, the commission of at least one of 
the overt acts in furtherance thereof. 

Since the trial was of short duration and counsel 
for the Government and defense have just reviewed in detail 
the evidence and emphasized their respective contentions, 
it would be needless repetition to review in detail the 
evidence of each witness. 

You are instructed, however, whether or not 
reference is made to specific matters, that all evidence in 
the case is important and must be considered by you. 

To establish its case the Government relies upon 
the testimony of postal inspectors who in the period between 
January 31 and February 16, 1974, at various times had under 
surveillance the defendant. Session, the co-defendant, 

JOse R. Quiles and other employees who worked in the same 
culling area. 

According to the testimony of Inspector Thomas 
McCormick, on February 12 he saw Session select a letter 
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from his tray, and after looking furtively from side to side 
tear open the envelope which was addressed to the Silesian 
Mission and extract money therefrom which he placed in his 
trousers' pocket. 

Further, that about an hour later he saw Session 
select two similar appearing Silesian Mission envelopes 
which he placed in Quiles' tray, who then picked up these 
two letters and put them in his pocket. 

McCormick further testified that on February 16 
he saw defendant select three Silesian envelopes, hand them 
to Quiles who put them in his pocket. 

Incidentally, that the Government did not prosecute 
the defendant for the alleged embezzlement of letter material 
with respect to the incident of February 12th is immaterial. 
That evidence was offered a i proof of a fact in furtherance 
of the conspiracy. 

Other postal inspectors testified as to their 
observations of defendant and Quiles on February 12th and 
February 16th. The Government, in addition to the testimony 
of these witnesses, also relies upon admissions made by the 
defendant, both orally and in writing, following his arrest. 

Under the law a person who has been arrested and 
is in custody may be questioned by the authorities if he has 
been properly advised of his constitutional rights. 
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If you find that after being adv ised of his 
constitutional rights as the inspector testified Session 
was so advised, and he voluntarily made those statements, 
then they are entitled to great weight, since a person 
ordinarily does not make admissions or statemen ts against 
his own interest. 

Indeed, admissions against self-interest have also 
been considered as the highest character of evidence. One 
of those written statements. Exhibit 10, does not mention 
the name of any other person arrested on February 16, 1 97 4 . 

The other statement, Exhibit 10-B does mention names of 
such other persons. 

You have heard testimony that there is a le gij. 
reason for the preparation of two separate statenents. I 
instruct you that the preparation of two separate statenents 
is in no way improper. 

Further, that as a matter of law a statement made 
after his arrest by one alleged co-conspirator may not be 
used as evidence against another alleged co-conspirator. 

And, that if such a statement by one alleged co-co rspirator. 
were to name another alleged co-conspirator, that stat orient 
would not be admitted as evidence if both were named in it 
and were on trial together. 

It is to avoid this situation during the pro gress 
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of the trial that separate statements are often taken, and 
this was entirely proper. 

Nov/ let us turn to the defense. Session denies 
that he stole the contents of the letter on February 12th 
as McCormick testified. He admits he gave a letter to Quiles 
on February 16th and told him to buy a cup of coffee, but 
that this was horseplay in which those in the work area in¬ 
dulged . 

Session also testified that on other occasions he 
removed letters which he thought contained dollar bills; that 
he passed Silesian and Franciscan envelopes which he knew 
usually contained money to other employees, but, again, that 
this was done as a joke. 

In sum, defendant disavows that he had criminal 
intent in passing these envelopes to fellow employees. 

The Government responds that the fact that defend¬ 
ant knew the envelopes contained money,and the number of 
occasions this was dong emphasizing defendant's own state¬ 
ment, or testimony here that it may have been as often as 
five hundred times, belies his claim of innocent conduct, 
and that these circumstances establish criminal intent and 
that the defendant well knew as a postal employee that his 
actions were not innocent or a joke, but were violations of 
law. 
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It also emphasizes that at no time following his 
arrest did he tell the inspector or set forth in his state¬ 
ment that he passed the envelopes as a joke or as horseplay 
to which defendant responds that he was not asked with 
respect to those matters. 

I mentioned previously that medical science has 
not yet devised an instrument to record criminal or willful 
intent as of a given time. 

Was the handing over of letters by defendant to 
Quiles and others which Session knew usually had money in 
them a joke, or horseplay? Or was it done with criminal 
intent as part of a conspiracy of which he was a member to 
embezzle nail and its contents? This is an issue for you 
to decide. You decide this, as I have already said, by 
all the acts, conduct and surrounding circumstances of the 
events as of the time of their occurrence, and the reason¬ 
able inferences to be drawn therefrom. 

How do you determine the fact issues? There is 
a conflict in some aspects of the testimony. In your search 
for the truth you are to be guided by your plain evervday 
common sense. I frequently say to jurors, when you enter 
the door of the courtroom and sit during the course of the 
trial and listen to testimony in the jury box and during the 
course of your deliberations when the matter has been presentee 
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to you for determination, you have your common sense and 
experience with you. You don't leave it ouside the door 
of the courtroom. You are all persons of experience drawn 
from different walks of life. You determine the fact issue 
involving the credibility of persons in the same way you 
would determine that kind of a question if you were called 
upon to act in an important matter where you were personally 
involved. 

You may recall that I mentioned at the very start 
of the trial before you heard a single word of testimony 
that it was desirable and important for you not only to 
listen but to look at and observe the witnesses as they 
testified. 

You determination of the credibility of a witness 
very largely depends upon the impression he made upon you 
as to whether or not he was giving an accurate version of 
what occurred. You have seen the witnesses on the stand, 
observed their manner of giving testimony. How did the 
witness impress you? How did his version of what occurred 
impress you? Was it reasonable? 

The degree of credit to be given to a witness 
should be determined by his demeanor, his conduct on the 
stand. Whether or not one is interested in the outcome of 
the case, or whether a witness had colored his testimony. 
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9 

2 

Did the witness's version appear to be straightforward and 


3 

candid, or did he try to hide some of the facts? 

O 

4 

You may also consider whether or not there is a 


5 

motive on the part of any witness to testify falsely, and 


6 

it is for you to decide what interest has affected if at all. 


7 

the testimony of any witness. 


8 

The testimony of the defendant is before you. You 


9 

must decide whether it is credible. When a defendant testi¬ 


10 

fies in his own behalf his testimony is subjected to the 

% 

11 

same scrutiny as that of any other witness. 

» 

12 

I need not emphasize that a defendant has a vital 


13 

interest in the outcome of a trial. Indeed, he has the 


14 

greatest stake in its result. Interest creates a motive 


15 

for false testimony; the greater the interest the stronger 


16 

the motive. And a defendant's interest in the result of 


• 17 

his trial is of a character possessed by no other witness. 


18 

In appraising his credibility you may take that 

• 

19 

fact into consideration. However, it by no means follows 


20 

that simply because a defendant is interested in the outcome 


21 

he is not capable of telling the truth and giving a straight¬ 

♦ _ 

22 

forward story of an occurrence 

y 

23 

You and you alone determine what credence shall 


2A 

be given to his testimony, just as you do in the case of all 

• 

25 

witnesses. 

9 
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9 

10 
11 
12 

13 

14 

15 
1G 

17 

18 
19 


20 


21 

22 

23 

24 


25 


The fact that the Government witnesses were post 
office employees does not require that you give greater 
credence to their testimony than to that of any other witness. 
You appraise the credibility of all witnesses by the same 
standard taking into account the same factors to which I 
have referred. 

If you found that any witness, and this applies 
alike to Government and defense witnesses, willfully testi¬ 
fied falsely as to any material fact, you have a right to 
reject the testimony of that witness in totality, or to 
accept only that part or portion which commends itself to 
your belief or which you may find corroborated by other 
evidence in the case. 

Your function is to weigh the evidence and to 
determine the guilt or innocence of the defendant solely on 
the basis of such evidence and these instructions. That is 
the oath you took as jurors. 

If the Government has sustained its burden of 
proof your verdict should be guilty with respect to the in¬ 
dictment. If the Government has failed to sustain its burden 
of proof, then your verdict shall be not guilty. 

If the evidence warrants a verdict of guilty under 
your oath of jurors you cannot allow a consideration of 

the punishment which may be imposed upon the defendant to 
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• 

2 

enter into your deliberations or to influence you verdict 

11 

3 

in any way. The duty of imposing sentence in the event of 

j I 

4 

conviction rests solely with the Court. 

• 

K 

u 

Each juror is entitled to his or her own opinion, 


6 

but each should exchange views with fellow jurors. That is 


7 

the very purpose of jury deliberation, to discuss and con¬ 


8 

sider the evidence, to listen to the arguments of fellow 


9 

jurors, present your individual views, to consult with one 


10 

another and to reach an agreement based solely and only on 

4 

■ 

11 

the evidence. 

• 

12 

Now, if you have a point of view that should 


13 

differ from that of fellow jurors, and after listening to 


14 

discussion and argument and reviewing the evidence you are 

t 

i 

15 

persuaded that an originally held point of view should yield 

i 

16 

in the light of the evidence and the law, there is no reason 


• 17 

why you should not change such an originally held poin, of 


18 

view, providing, however, that your final vote at all times 


19 

must reflect your own conscientious judgment as to how the 

i 

20 

case should be decided upon the law and the evidence. 


21 

Now, in order to return a verdict it must be 


22 

unanimous. 

i 

23 

Now, would counsel want to come up? 

' 

2-1 

[At the side bar] 

% 

25 

MR. PRAVDA: Judge, I just have one further request 

♦ 

1 
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4 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 
25 


and two exceptions. I wovild except to marshaling the evi¬ 
dence in so short a trial, and I would except to towards the 
end of your charge you used the phrase "determine guilt or 
innocence" and I would except to that to the extent that the 
jury may get the wrong impression that they must feel the 
man is innocent before they can bring back a verdict of not 
guilty. 

THE COURT: What do you want me to tell them that 
they decide whether he is guilty or not guilty? 

MR. PRAVDA: I would appreciate that now, yes. 

And the further request, Judge, is that they be instructed 
that even if they find that in fact the incident alleged on 
the 12th took place, that they could also find that that was 
an isolated incident. 

THE COURT: No, I won’t state your 'request on 
that. Is that all? 

MR. PRAVDA: Yes, sir. 

MR. SUSSMAN: We have no exceptions. 

[In open court] 

THE COURT: Members of the jury, at one point I 
made a reference that you determine guilt or innocence. I 
thought it was perfectly clear that your function is to 
decide whether defendant is guilty or not guilty. In other 
words, whether or not the Government did or did not sustain 
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2 

its burden of proof. 


3 

Does that meet your requirement? 


4 

MR. PRAVDA: Yes, your Honor. 


5 

THE COURT: All right. 


6 

Now, off the record. 


7 

[Discussion off the record] 


8 

THE COURT: We will now excuse the alternate juror. 


9 

[Alternate juror excused] 


10 

THE COURT: What we are going to do now, members 


11 

of the jury, before you undertake your deliberations we 


12 

• 

are close to the lunch hour and I have arranged for you to 


13 

i 

be taken to lunch. So you will go to lunch first, then 

i ' • 


14 

i 

i 

come back and undertake your deliberations. 


15 

I suggest that you do not discuss or consider 


i 16 

the matter at lunch, after lunch you will immediately come 


17 

back and you will undertake your deliberations. 


18 

• 

Swear the marshal, please. 


19 

[A marshal was sworn] 


i 20 

THE COURT: Why don't you go inside and the marshal 


21 

will go with you and you will all be taken to lunch, and 


22 

immediately upon coming back undertake your deliberations. 


^ 23 

[Jury excused] 


1 • 24 

[In the robing room] 


s 25 

0 

THE COURT: I have a note from the jury which 
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reads as follows: "Two jurors want to see second film." 

Now, both films are in evidence. Do you have the second 
film? 

MR. PRAVDA: Yes. 

THE COURT: All right, set it up and show it to 
the jury as soon as it is ready. 

[In open court - jury present] 

THE COURT: I have a note from the jury which 
reads, "Two jurors want to see second film," and the film 
has been set up and we will just have the small television, 
not the larger ones that were here this morning. 

Go ahead. 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 

XX 24 
25 


MR. SUSSMAN: I will ask Hr. Husarik to operate 
¥ 

the equipment, your Honor. 

MR. PRAVDA: If I can just ask if the jurors are 
all in a position to see it, or should we move it back? 

THE COURT: Can you all see it? All right, go 

ahead. 

[Video tape run at this time] 

THE COURT: Is it over? All right, you may resume 
your deliberations. 

[Jury leaves to continue deliberations] 

[Note from jurors marked Court's Exhibit 1] 

[In open court - jury present] 
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THE CLERK:. The jurors will please answer as their 


3 

names are called. 


xj 4 

[Roll of jurors was called - all present] 


5 

THE CLERK: Madam Forelady, have you agreed upon 


6 

a verdict? 


7 

THE FORELADY: Yes, we did. 


8 

THE CLERK: How do you find? 


9 

THE FORELADY: We find the defendant guilty. 


10 

THE CLERK: Ladies and gentlemen of the jury. 


» 11 

listen to your verdict as it stands recorded: You say you 


, 12 

find the defendant guilty. 


13 

THE FORELADY: Right. 


14 

THE CLERK: Thank you. 


15 

THE COURT: Are there any requests? 


16 

MR. PRAVDA: May we poll the jury, your Honor? 


• 17 

THE COURT: The jury may be polled. 


18 

[The jury was polled] 


19 

THE CLERK: Jury polled, your Honor, verdict 


20 

unanimous. 


21 

THE COURT: What about the jurors, are they supposed 


22 

to return tomorrow? 


23 

THE CLERK: Your Honor, the instructions that I 


21 

had received are that if they come back before 4:30 they 


W 25 

v:ere to go to the jurors office. 
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